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the order dismissing all claims asserted in this action.  
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I. Nature of the case. 

A. Nature of the Controversy.  In 1993, Boulder County created the 

Gunbarrel Public Improvement District (“GPID”) to make certain public 

improvements, including purchasing open space, in the Gunbarrel area. To support 

the purchase of open space, Boulder County asked taxpayers in the GPID to vote 

for a $2,535,000 tax increase. Boulder County issued an Election Notice to the 

residents describing the ballot initiatives that included the requested tax increase. 

And in the Election Notice, Boulder County wrote that if the tax increase were to 

pass, the county “will provide a matching contribution toward open space purchase 

. . . up to a maximum amount of $1,900,000.” Boulder County expressly noted that 

its promise to match the GPID’s open space purchases “would potentially reduce 

significantly the net costs to the property owners of the District.” The GPID 

residents passed the ballot initiatives and the GPID has spent more than $2,300,000 

on open space purchases. 

Boulder County has made approximately $1,300,000 in contributions to the 

GPID for open space purchases. But now it has disavowed any obligation to 

contribute any more money, arguing that it merely indicated it would contribute 

any amount of money it deemed appropriate—from $0 up to $1,900,000. The trial 

court agreed with the county, holding that Taxpayers had not alleged that the 
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county made any specific, enforceable promises; rather, it held the county’s words 

were merely political rhetoric stating generalized (and unenforceable) aspirations. 

Accordingly, the trial court dismissed all of the Taxpayers’ claims. 

B. Order appealed; jurisdiction.  Taxpayers appeal the “Order Re: 

Defendants’ Motion to Dismiss” (Jan. 22, 2018). This Court has jurisdiction 

pursuant to section 13-4-102, C.R.S. 2017. 

C. Whether the order resolved all issues pending before the trial court, 

including attorney fees and costs.  Yes. 

D. Whether the judgment was made final for purposes of appeal pursuant 

to C.R.C.P. 54(b).  No. 

E. Date the judgment was entered.  January 22, 2018. 

F. Whether extensions were granted to file motions for post-trial relief.  

No. 

G. Date any motion for post-trial relief was filed.  No motions for post-

trial relief were filed. 

H. Date any motion for post-trial relief was denied.  No motions for post-

trial relief were filed. 

I. Whether any extensions were granted to file notices of appeal.  No. 
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II. Advisory listing of the issues on appeal. 

1. Where the complaint alleges that Boulder County told Taxpayers that 

if an open space tax increase measure were to pass, the county “will provide a 

matching contribution toward open space purchase . . . up to a maximum amount 

of $1,900,000,” did the trial court err by holding that Taxpayers failed to 

adequately allege standing, the existence of a binding contract, and an enforceable 

promise? 

2. Did the trial court err by holding that Boulder County’s statement that 

it “will provide a matching contribution” was not a specific promise by the county, 

but rather a campaign statement about potential future intentions? 

3. Did the trial court err by holding that it did not have the power to 

order specific performance to compel Boulder County to exercise its non-core 

governmental powers? 

4. Did the trial court err by holding that Taxpayers’ claim for fraudulent 

transfer “could lie in tort” and thus was barred under the Colorado Governmental 

Immunity Act? 

5. Did the trial court err by holding that Boulder County’s failure to 

match the tax payments, as it promised to do, did not damage Taxpayers to their 

detriment? 
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III. Transcripts. 

No transcript of evidence is necessary to resolve the issues raised on appeal.   

IV. Magistrate order. 

The orders on review were not issued by a magistrate. 

V. The names of counsel for the parties, their addresses, telephone 
numbers, email addresses, and registration numbers. 

Attorneys for Taxpayers: 
David S. Chipman, No. 25784 
John M. Bowlin, No. 42276 
CHIPMAN GLASSER, LLC 
2000 S. Colorado Blvd. 
Tower One, Suite 7500 
Denver, CO 80222 
Telephone: (303) 578-5780 
Fax: (303) 578-5790 
E-mail: dchipman@chipmanglasser.com 
     jbowlin@chipmanglasser.com 
 
Attorneys for Defendants-appellees: 
BOULDER COUNTY ATTORNEY 
David Hughes, #24425 
Deputy County Attorney 
Catherine R. Ruhland, #42426 
Assistant County Attorney 
Boulder County Attorney’s Office 
P.O. Box 471 
Boulder, Colorado 80306 
Phone: 303-441-3190 
Email: dhughes@bouldercounty.org 
   truhland@bouldercounty.org 
 



6 

VI. Appendix. 

The appendix contains the Order entered by the trial court on January 22, 

2018. 
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CASE NUMBER: 2017CV30818

District Court, Boulder County, State of Colorado
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DAVID RECHBERGER, et al,
Plaintiffs,

v.

BOULDER COUNTY BOARD OF COUNTY
COMMISSIONERS, et al,
Defendants.

A COURT USE ONLY A

Attorneys for Plaintiffs:
David Chipman
John M. Bowlin

Case Number:
17CV30818

Attorneys for Defendants:
David Hughes
Catherine R. Ruhland

Division 2
Courtroom Q

ORDER RE: DEFENDANTS’ MOTION TO DISMISS

THIS MATTER comes before the Court on Defendants’ September 14, 2017
Motion to Dismiss. Plaintiffs filed a Response on October 5, 2017, to which
Defendant filed a Reply on October 19, 2017. The Court, having considered the
pleadings and applicable case law, enters the following ruling and ORDER:

I. BACKGROUND

Plaintiffs are/were owners of property within the Gunbarrel Public
Improvement District (GPID). The GPID is located within Boulder County.

Plaintiffs allege that the Boulder County Board of County Commissioners
breached its agreement to provide a matching contribution towards the purchase of
open space within the GPID if voters in the GPID agreed to higher taxes for open
space purchases. Specifically, Plaintiffs allege that Boulder County sought to
transfer the last remaining “open space” parcel in the GPID to the Boulder County
Housing Authority (BCHA), rather than complying with the match agreement and
purchasing the parcel.
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On August 15, 2017, Plaintiffs filed the present action against the
Defendants, the Boulder County Board of County Commissioners (Boulder County
or the County) and the Boulder County Housing Authority (BCHA), alleging five
claims for relief: Breach of Contract Against Boulder County-Specific
Performance, Fraudulent Conveyance Against Both Defendants, Promissory
Estoppel, Declaratory Judgment, and alternatively, Mandamus.

Defendants now move to dismiss Plaintiffs’ claims for relief on the grounds
that (1) Plaintiffs lack standing, (2) Plaintiffs’ claims for relief are barred by the
Colorado Governmental Immunity Act (CGIA), (3) the County is immune from
Plaintiffs’ specific performance claim, (4) Plaintiffs’ failed to state a claim for breach
of contract, (5) Plaintiffs failed to state a claim for promissory estoppel, (6) Plaintiffs
failed to state a claim under the Colorado Uniform Fraudulent Transfer Act
(CUFTA), and (7) Plaintiffs failed to state a claim for declaratory judgment or
mandamus.

Plaintiffs oppose Defendants’ Motion to Dismiss, asserting that it should be
denied for the reasons articulated in their Response.

LEGAL STANDARDII.

C.R.C.P. 12(b)(5) allows dismissal of a complaint for failure to state a claim
upon which relief can be granted. The purpose of a motion under C.R.C.P. 12(b)(5)
is to test the formal sufficiency of the complaint. Dorman v. Petrol Aspen, Inc., 914
P.2d 909, 911 (Colo. 1996); Dunlap v. Colo. Springs Cablevision, 829 P.2d 1286,
1290 (Colo. 1992). When reviewing a motion to dismiss, the court must accept the
well pleaded factual allegations of the complaint as true and draw all inferences in
favor of the plaintiff. Medina v. State, 35 P.3d 443, 452 (Colo. 2001). However, the
Court does not accept conclusory allegations or legal conclusions couched as factual
allegations as true. Warne v. Hall, 373 P.3d 588, 596 (Colo. 2016).

When deciding a motion to dismiss, the court may consider only the facts
alleged in the pleadings, documents attached as exhibits or incorporated by
reference in the pleadings, and matters of which the court may take judicial notice.
Walker v. Van Laningham, 148 P.3d 391, 397 (Colo. App. 2006). A complaint must
contain sufficient factual matter, accepted as true, to state a claim for relief that is
plausible on its face. Warne, 373 P.3d at 595. The complaint must raise a right to
relief above the speculative level and provide plausible grounds to grant relief. Id.
at 591. A complaint is insufficient if it merely asserts a theory without alleging
facts, which proved, would satisfy the elements of the claim. Id. at 594.
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III. ANALYSIS

Defendants assert that Plaintiffs lack standing, and that Plaintiffs’ claims for
relief are barred under the CGIA, and that Plaintiffs’ claims fail to state a claim
upon which relief can be granted.

Plaintiffs assert that their claims for relief sufficiently allege facts to
overcome the present motion to dismiss.

The Court addresses each of Defendants’ arguments in turn.

A. Plaintiffs’ First Claim for Relief: Breach of Contract Against Boulder
County - Specific Performance

1. Standing

i. Argument

Defendants assert that Plaintiffs lack standing as they failed to allege facts
demonstrating that they suffered an injury in fact and that they have incurred an
injury to a legally protected interest. Defendants specifically argue that neither the
higher taxes incurred as a result of the GPID, nor the “$600,000 match that the
County allegedly must pay for additional open space in the GPID,” constitutes an
injury in fact. Defendants’ Reply, pp. 2-3. Defendants further contend that like the
plaintiffs in Wibby v. Boulder County Bd. of County Comm’rs, _ P.3d _, No.
15CA0849, 2016 WL 3600291 (Colo. App. June 30, 2016), cert, denied, No. 16SC640,
2016 WL 7336782 (Colo. Dec. 19, 2016), the Plaintiffs in this matter “disagree with
the County’s decision not to expend public funds in the timeframe and manner that
they demand” and that this case is “an example of the endless litigation the
[Colorado Court of Appeals] was warning against” when it declined to find a private
right of action in Wibby. Reply at p. 5. Defendants also argue that Plaintiffs have
failed to allege facts that establish the County entered into a contract, much less a
contract with the specific Plaintiffs named in the Complaint. Id. at p. 6;
Defendant’s Motion, p 7.

Plaintiffs, on the other hand, assert that they have standing as Plaintiffs
have suffered an injury in fact and their injury is to a legally protected interest.
Specifically, Plaintiffs assert that Boulder County “induce[d] their assent to higher
taxes under the GPID” by making “a specific promise to Gunbarrel property owners
... to match those tax dollars with county dollars . . . [for] the acquisition of open
space.” Plaintiffs’ Response, p. 5; Compl. 1fl[ 25-48. Plaintiffs argue that they
suffered an injury in fact when “the County breached [this] agreement when it
failed to acquire what appears to be the last opportunity for open space in the
GPID, even though it had plenty of ‘match’ money in its coffers.” Plaintiffs’
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Response, p. 5; Compl. IHf 60-73. Plaintiffs further contend that their claims arise
from the County’s “specific promise to Plaintiffs to match GPID open space dollars,
and [the] County’s breach of that specific promise.” Plaintiffs’ Response, p. 5.

ii. Legal Standard

A plaintiff must have standing to bring a case; standing must be satisfied
prior to the Court determining the case on the merits. Ainscough v. Owens, 90 P.3d
851, 856 (Colo. 2004).

“To establish standing, a plaintiff must demonstrate that (1) he suffered an
injury in fact and (2) the injury was to a legally protected interest.” Wibby, 2016
WL 3600291 at *2 (citing Wimberly v. Ettenberg, 570 P.2d 535, 539 (Colo. 1977)). “If
the plaintiff cannot establish both, ‘no relief can be afforded, and the case should be
dismissed for lack of standing.’” Id at *2. (quoting Wimberly, 570 P.2d at 539).

“The first prong maintains the separation of powers doctrine and prevents a
court from invading the legislative and executive spheres.” Id. (citing Hickenlooper
v. Freedom from Religion Found., Inc., 338 P.3d 1002 (Colo. 2014)). “This prong
requires a concrete adverseness that sharpens the presentation of issues before the
courts.” Id. (citing City of Greenwood Vill. v. Petitioners for Proposed City of
Centennial, 3 P.3d 427, 437 (Colo. 2000)).

“The second prong requires that the plaintiff demonstrate a ‘legal interest
protecting against the alleged injury.’” Id. (quoting Ainscough, 90 P.3d at 856; City
of Greenwood Vill., 3 P.3d at 437). “A legally protected interest ‘may rest in
property, arise out of contract, lie in tort, or be conferred by statute.’” Id. (citing
Barber v. Ritter, 196 P.3d 238, 246 (Colo. 2008)). “Thus, a court should consider
whether the plaintiff has asserted ‘a claim for relief under the constitution, the
common law, a statute, or a rule or regulation.’” Id. (quoting Ainscough, 90 P.3d at
856).

In Wibby, 2016 WL 3600291, the Colorado Court of Appeals further held:

When analyzing whether the government contracted by statute, it is
presumed that the legislative did not intend to bind itself
contractually and that the legislation was not intended to create a
contractual right unless there is a clear indication of the legislature’s
intent to be bound. This presumption is grounded on the
unremarkable principle that the function of a legislature is to make
laws that establish policy, not contracts. Statutory enactments,
without more, do not create a contract relationship with those whom
the statute benefits. Thus, a party alleging the existence of a contract
based upon a statute must overcome this well-founded presumption.
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Id. at *3 (internal quotations and citations omitted).

iii. Analysis

The Court holds that the allegations contained in Plaintiffs’ Complaint, when
accepted as true, do not assert an injury in fact to a legally protected interest with
respect to their breach of contract claim. Specifically, Plaintiffs failed to allege facts
that establish the existence of a contract between themselves and the County.

For an enforceable contract to exist, there must be mutual assent to an
exchange between competent parties, legal consideration, and sufficient certainty
with respect to the subject matter and essential terms of the agreement. Denver
Truck Exchange v. Perryman, 307 P.2d 805, 810 (Colo. 1957).

A contract may be express or “implied in fact.” With respect to implied
contracts, the Colorado Supreme Court held:

[A] contract implied in fact is based on the conduct of the parties to the
agreement and it is the conduct itself which establishes the agreement.
There is little fundamental difference between an express contract and
a contract implied in fact. An express contract is evidenced by the
parties’ written or oral words. A contract implied in fact arises from
the parties’ conduct which evidences a mutual intention to enter into a
contract. In both cases, a contract is created by the meeting of the
minds to contract with each other.

Agritrack , Inc. v. DeJohn Housemoving, Inc., 25 P.3d 1187, 1192 (Colo. 2001). “An
enforceable contract requires mutual assent to an exchange, between competent
parties, with regard to a certain subject matter, for legal consideration.” Indus.
Products, Inti, Inc. v. Emo Trans, Inc., 962 P.2d 983, 988 (Colo. App. 1997)
(emphasis added).

In support of the existence of a contract, Plaintiffs assert that Boulder
County used “words of contract,” such as “agreed to” and “will pay.” Compl. 38,
42, 43, 76 (quoting Plaintiffs’ Exhibits 3, 4, and 5). The issue, however, of “[wjhether
a contract exists is a question of fact to be determined in light of all the surrounding
circumstances.” Yaekle v. Andrews, 195 P.3d 1101, 1111 (Colo. 2008).

Courts have long recognized a distinction between statements of future
intentions and promises enforceable under contract law. The United States District
Court for the Eastern District of Pennsylvania, for example, held that “promises . . .
that are statements of principle and intent in the political realm . . . are not
enforceable promises under contract law.” Berg v. Obama, 574 F. Supp. 2d 509, 529

5



(E.D. Pa. 2008), aff’d, 586 F.3d 264 (3d. Cir. 2009). “Indeed, our political system
could not function if every political message articulated by a campaign could be
characterized as a legally binding contract enforceable by individual voters.” Id.

The Court, on the record before it, finds that Plaintiffs have failed to
establish the existence of a valid contract in this case. See Perryman, 307 P.2d at
810. Specifically, there is no “mutual assent to an exchange between competent
parties, legal consideration, and sufficient certainty with respect to the subject
matter and essential terms of the agreement” in this case. Id.

First, the Court finds that the parties to the contract are indefinite. It
is unreasonable to find that a valid contract can be formed by an uncertain
group of citizens voting “YES” to pass a ballot initiative, thereby purportedly
binding the County and all the voters who live within the GPID, regardless of
whether they voted “YES” to pass the ballot initiative. Although it is not
determinative, the Court notes that it is unclear from the Complaint if the
Plaintiffs named in it are in fact voters who voted “YES” to pass the ballot
initiative at issue.

The Court also finds that there was no meeting of the minds as to the
essential terms of the alleged contract. Plaintiffs specifically argue:

The comments accompanying the Open Space Initiative . . . promised
Gunbarrel electors that: “The Boulder County Commissioners have
indicated that, subject to the passage of this issue and the County
Open Space tax, the County will provide a matching contribution
toward open space purchase with in the Gunbarrel General
Improvement District up to a maximum amount of $1,900,000.”

Compl. Tf38 (citing Plaintiffs’ Exhibit 3, 1993 Boulder County Election Notice,
“County Comments”) (emphasis added).

Plaintiffs contend that “[t]he $1.9 million amount represents a specific
ceiling to the commitment, so that the commitment would not be open ended
or last in perpetuity. Any other reading of the commitment would render it
illusory and it would be the equivalent to no commitment at all.” Id. at146.
Critical to Plaintiffs position is the assertion that the County’s statements
were sufficiently specific to form an enforceable contract. The County, on the
other hand, asserts that it indicated that the County would provide a
matching contribution towards open space purchase up to a maximum
amount of $1.9 million. Defendants’ Reply, p. 9. Defendants assert that
these are statements of non-specific future intention, and therefore
insufficient to form a contract. The Court finds that the language used in the
comments and campaign flyer are open to fundamental differences in

6



interpretation. These fundamental differences in interpretation underscore
the lack of meeting of the minds as to essential terms that is necessary to
form a contract.

The record before the Court suggests that the County’s statements
prior to the vote on the ballot initiative at issue are akin to “promises . . . that
are statements of principle and intent in the political realm . . . are not
enforceable promises under contract law.” Obama, 574 F. Supp. 2d at 529.
The Court finds that the language used in the County Comments - “up to a
maximum” — does not constitute a specific promise by the County to match
the full amount of $1,900,000. Rather, the Court finds that it represents
campaign statements regarding the County’s potential future intentions for
the expenditure of public funds at the time the Open Space Initiative was on
the ballot in 1993.

Additionally, even if the Plaintiffs had demonstrated an injury in fact, the
Court further holds that Plaintiffs failed to demonstrate the second prong required
in the standing analysis, the existence of a legally protected interest. Plaintiffs
have not asserted a constitutional or statutory right that has been allegedly violated
in this case. That is, Plaintiffs have not demonstrated “a claim for relief under the
constitution, the common law, a statute, or a rule or regulation.” Ainscough, 90
P.3d at 856.

Because the Plaintiffs failed to demonstrate an injury in fact to a legally
protected interest, the Court holds that Plaintiffs do not have standing with respect
to their First Claim for Relief, Breach of Contract Against Boulder County -Specific
Performance. This portion of Defendants’ Motion to Dismiss is therefore
GRANTED.

Notwithstanding the Court’s ruling that the Plaintiffs failed to establish
standing with respect to their First Claim for Relief, the Court will now reach the
merits of the remainder of Defendants’ arguments as to their Breach of Contract
claim.

2. Failure to State a Claim

i. Argument

Defendants argue that Plaintiffs failed to allege facts demonstrating the
existence of a contract. Defendants specifically cite Wibby, 2016 WL 3600291, for
the proposition that courts are “not at liberty to infer the existence of a contract or
its terms.” Defendants further assert that Plaintiffs failed to allege facts to
establish damages.
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Plaintiffs contend that the allegations in their Complaint support the
existence of a contract, partial performance of the contract, breach of the contract,
and damages. Plaintiffs further assert that Defendants reliance on Wibby, 2016 WL
3600291, is misplaced.

A claim of breach of contract requires proof of the following elements: (1) the
existence of a contract; (2) substantial performance by the plaintiff or some
justification for nonperformance; (3) failure to perform the contract by the
defendant; and (4) resulting damages to the plaintiff. W. Distrib. Co. v. Diodosio,
841 P.2d 1053, 1058 (Colo. 1992). For an enforceable contract to exist, there must
be mutual assent to an exchange between competent parties, legal consideration,
and sufficient certainty with respect to the subject matter and essential terms of the
agreement. Perryman, 307 P.2d at 810.

ii. Analysis

The Court, applying the legal standard and analysis set forth in subsection 1
of Section A above, holds that the allegations contained in Plaintiffs’ Complaint,
when taken as true, do not establish the existence of a valid contract in this case.
See Perryman, 307 P.2d at 810. That is, the Complaint in this case does not
“provide plausible grounds to grant relief’ as to Plaintiffs’ claim for breach of
contract. Warne, 373 P.3d at 591.

Even assuming, arguendo, that the Plaintiffs established the existence of a
valid contract, the Court further holds that Plaintiffs have not demonstrated
sufficient factual matter that, accepted as true, states a facially plausible claim that
Defendants breached or failed to perform the purported contract. The Court finds
specifically that the County indicated it would provide a matching contribution
towards open space purchase up to a maximum amount of $1.9 million, Compl.|38,
and that the County contributed roughly $1.3 million to date, Compl. K 56. The
Court, accordingly, finds that even if Plaintiffs had demonstrated the existence of a
valid contract, the County has performed any purported contractual obligation.

The Court, accordingly, holds that Plaintiffs failed to allege sufficient facts,
taken as true, to meet all the elements of breach of contract. The Court, therefore,
GRANTS Defendants’ Motion to Dismiss as it relates to Plaintiffs’ First Claim for
Relief, Breach of Contract Against Boulder County-Specific Performance.

3. Immunity as to Specific Performance

i. Argument

Plaintiffs, in conjunction with their breach of contract claim, seek specific
performance of the [purported] contract for [Defendant] Boulder County to acquire
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the only remining open space . . . the Twin Lakes property and dedicate it as open
space. Compl.197.

Defendants, citing cites Thompson Creek Townhomes, LLC v. Tabernash
Meadows Water and Sanitation Dist., 240 P.3d 554 (Colo. App. 2010), assert that
the County is a sovereign governmental authority and thus immune to Plaintiffs’
request for specific performance as a remedy for their breach of contract claim.

Plaintiffs assert that this Court should decline to follow Thompson Creek in
light of the Colorado Supreme Court’s holding in Wheat Ridge Urban Renewal Auth.
v. Cornerstone Grp. XXII, LLC, 176 P.3d 737, 745 (Colo. 2007), and hold that
specific performance of the promise at issue is available as an equitable remedy
under Plaintiffs’ claims for breach of contract and/or promissory estoppel.

ii. Legal Standard and Analysis

“Specific performance is an equitable remedy for breach of contract.” Wheat
Ridge, 176 P.3d at 740 (Setchell v. Dellacroce, 454 P.2d 804, 806 (1969)).

There is “no Colorado case or statute that allows an action for specific
performance to lie against the sovereign as a contractual remedy.” Thompson
Creek, 240 P.3d at 557. Therefore, Colorado law prohibits this Court from ordering
specific performance against the sovereign Defendant Boulder County as a
contractual remedy in this case. See id.

Even assuming, arguendo, that this Court could order specific performance
against the County, this remedy is nonetheless unavailable as to Plaintiffs’ breach
of contract claim because the Plaintiffs failed to establish the existence of a valid
contract and thus, the Plaintiffs are not entitled to specific performance of the
alleged contract.

Therefore, this portion of Defendants’ Motion to Dismiss is GRANTED.

B. Plaintiffs’ Second Claim for Relief: Fraudulent Conveyance Against
Both Defendants

1. Standing

i. Argument

Defendants argue that actions under the CUFTA apply only to creditors and
are only available when the debtor is insolvent. Defendants further argue that
Plaintiffs have failed to allege facts showing that the County is indebted to the
Plaintiffs or that the County would have unable to pay any such debt.
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Plaintiffs argue that they are a “creditor” under the CUFTA and the CUFTA
is not so narrow as to apply only if the debtor is insolvent.

ii. Analysis

Applying the legal standard articulated in Wibby, 2016 WL 3600291, and set
forth in subsection 1of Section A above, the Court holds that the allegations
contained in Plaintiffs’ Complaint, when accepted as true, do not assert an injury in
fact to a legally protected interest with respect to their fraudulent conveyance
claim. Specifically, Plaintiffs failed to allege facts that demonstrate a statutory
right to file a claim under the CUFTA. See Ainscough, 90 P.3d at 856.

In support of their fraudulent conveyance claim, Plaintiffs specifically assert
that “[t]he transfer of the Twin Lakes Property to BCHA constitutes a fraudulent
transfer under the [CUFTA]” because “[t]he transfer of the Twin Lakes Property
from Defendant [Boulder County] to BCHA was intended to hinder, delay, or
defraud GPID residents, including Plaintiffs.” Compl. 1f1f 113-14 (emphasis added).

Under C.R.S. section 38-8-105(1) of the CUFTA,

A transfer ... is fraudulent as to a creditor ... if the debtor made the
transfer or incurred the obligation: (a) With actual intent to hinder,
delay, or defraud any creditor of the debtor; or (b) Without receiving a
reasonably equivalent value in exchange for the transfer or obligation,
and the debtor: (I) Was engaged or was about to engage in a business
or a transaction for which the remaining assets of the debtor were
unreasonably small in relation to the business or transaction; or (II)
Intended to incur, or believed or reasonably should have believed that
he would incur, debts beyond his ability to pay as they became due.

§ 38-8-105(1), C.R.S. (emphasis added).

Pursuant to C.R.S. section 38-8-102 of the CUFTA, “[creditor” refers to
“a person who has a claim” § 38-8-102(5), C.R.S. A “[c]laim” refers to “a
right to payment, whether or not the right is reduced to judgment, liquidated,
unliquidated, fixed, contingent, matured, unmatured, disputed, undisputed,
legal, equitable, secured, or unsecured.” § 38-8-102(3), C.R.S.

The Court, applying the analysis set forth in Section A above, finds that the
Complaint failed to allege sufficient facts, taken as true, to establish that the
Plaintiffs have any “right to payment” from the Defendants under the facts and
circumstances in this case. Accordingly, Plaintiffs do not constitute a “creditor”
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within the meaning of the CUFTA and thus, are not entitled to relief under the
CUFTA. See Ainscough, 90 P.3d at 856.

Because the Plaintiffs failed to demonstrate a legally protected interest
conferred by statute, the Court holds that Plaintiffs do not have standing with
respect to their Second Claim for Relief, Fraudulent Conveyance Against Both
Defendants. This portion of Defendants’ Motion to Dismiss is therefore GRANTED.

Notwithstanding the Court’s ruling that the Plaintiffs failed to establish
standing with respect to their Second Claim for Relief, the Court will now reach the
merits of the remainder of Defendants’ arguments as to this claim.

2. Immunity

i. Argument

Defendants assert that Plaintiffs’ CUFTA claim sounds in tort and as such, it
is barred by the CGIA as the County and BCHA are public entities generally
entitled to immunity from state tort law claims under the CGIA.

Plaintiffs assert that Defendants are not entitled to immunity from Plaintiffs
CUFTA claim under the CGIA because no Colorado court has found that a claim for
fraudulent conveyance lies in tort or could lie in tort.

ii. Legal Standard

a. CGIA

The CGIA provides that a public entity is immune from liability in all claims
for injury which lie in tort or could lie in tort. § 24-10-106(1), C.R.S. The CGIA,
however, does not apply to claims grounded in contract. Adams ex rel. Adams v.
City of Westminster, 140 P.3d 8, 10 (Colo. App. 2005).

To determine whether the claim is based in tort or contract, the Court does
not look only to the form of the complaint, but the Court must determine “whether
the claim is a tort claim or could be a tort claim” for the CGIA to apply. Id. Such
determination requires the Court to closely examine the pleadings as well as the
disputed evidence. Id. “The court should review the nature of the alleged injury
and the relief sought and examine whether the injury arises from the terms of a
contract.” Id. When considering the injury alleged, the CGIA applies when a
plaintiff “seeks redress from injuries that result from tortious conduct.” Id.
Tortious conduct arises from a breach of a duty imposed by law, not by contract. Id.
at 11.

11



Additionally, “Colorado courts have consistently concluded that claims
premised on a plaintiffs reliance on a misrepresentation of material fact by the
defendant ‘lie in tort or could lie in tort’ for purposes of the CGIA.’” First Nat’l Bank
of Durango v. Lyons, 349 P.3d 1161, 1164 (Colo. App. 2015).

b. Fraudulent Conveyance under CUFTA

Under C.R.S. section 38-8-105(1),

A transfer ... is fraudulent as to a creditor ... if the debtor made the
transfer or incurred the obligation: (a) With actual intent to hinder,
delay, or defraud any creditor of the debtor; or (b) Without receiving a
reasonably equivalent value in exchange for the transfer or obligation,
and the debtor: (I) Was engaged or was about to engage in a business
or a transaction for which the remaining assets of the debtor were
unreasonably small in relation to the business or transaction; or (II)
Intended to incur, or believed or reasonably should have believed that
he would incur, debts beyond his ability to pay as they became due.

§ 38-8-105(1), C.R.S. (emphasis added).

Subsection two of the statute provides several factors, which are
referred to as the “badges of fraud,” from which courts may draw an inference
of fraudulent intent in determining whether a transfer is made with “actual
intent to defraud.” Krol v. Unglaub, 332 B.R. 303, 315 (Bankr. N.D. 111.
2005). Specifically, courts may consider, among other factors, whether:

(a) The transfer or obligation was to an insider;
(b) The debtor retained possession or control of the property
transferred after the transfer;
(c) The transfer or obligation was disclosed or concealed;
(d) Before the transfer was made or obligation was incurred, the debtor
had been sued or threatened with suit;
(e) The transfer was of substantially all the debtor’s assets;
(I) The debtor absconded;
(g) The debtor removed or concealed assets;
(h) The value of the consideration received by the debtor was
reasonably equivalent to the value of the asset transferred or the
amount of the obligation incurred;
(i) The debtor was insolvent or became insolvent shortly after the
transfer was made or the obligation was incurred;
(j) The transfer occurred shortly before or shortly after a substantial
debt was incurred; and
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(k) The debtor transferred the essential assets of the business to a
lienor who transferred the assets to an insider of the debtor.

§ 38-8-105(2), C.R.S.

“When these ‘badges of fraud’ are present in sufficient number, they
may give rise to an inference or presumption of an intent to defraud.”
Unglaub, 332 B.R. at 315.

iii. Analysis

Here, the Court holds that the CUFTA claim pled by Plaintiffs “ could lie in
tort” for purposes of the CGIA.’” Lyons, 349 P.3d at 1164.

Plaintiffs affirmatively assert that their fraudulent conveyance claim is
brought under subsection (l)(a) of the statute. Plaintiffs’ Response, p. 8 (“Plaintiffs
have pled a fraudulent conveyance with intent to hinder, delay or defraud them
under subsection (l)(a)...”); Compl. 11113.

Two of the “badges of fraud” set forth in C.R.S. section 38-8-105(2) consider
whether the “[t]he transfer or obligation was disclosed or concealed” and whether
“[t]he debtor removed or concealed assets.” That is, based upon the language of the
statute, a plaintiffs or creditor’s claim under C.R.S. section 38-8-105(l)(a) - “[w]ith
actual intent to . . . defraud any creditor of the debtor” - could be premised on
his/her reliance on a misrepresentation of material fact, such as the defendant or
debtor’s concealment of assets or concealment of the transfer or obligation.

Further, Plaintiffs’ Complaint alleges several of the “badges of fraud” set
forth in the statute, namely the concealment of the transfer, and transfer to an
insider. C.R.S. 38-8-105(2)(a) and (c). Plaintiffs allege that “the same members of
the Board of Commissioners sat as the Housing Authority Board and accepted title
to the Twin Lakes Property. . .” and that “[t]he individuals who control the BCHA
and the Defendant are one and the same. . .” Compl. H67-68 (internal quotations
omitted). Plaintiffs further allege that “Defendant provided hardly any public
notice— less than 48 hours— before transferring title of the Twin Lakes Property to
the BCHA.” Compl. 1f69.

The Court, accordingly, holds that Plaintiffs’ claim of fraudulent conveyance
under C.R.S. section 38-8-105 of the CUFTA is a claim that “could lie in tort” for
purposes of the CGIA under C.R.S. section 24-10-106(1). Therefore, the Defendants,
as public entities, are entitled to immunity from this claim under C.R.S. section 24-
10-106(1). For the foregoing reasons, the Court GRANTS Defendant’s Motion to
Dismiss with respect to Plaintiffs Second Claim for Relief, Fraudulent Conveyance
Against Both Defendants.
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3. Failure to State a Claim- CUFTA

i. Argument

Defendants assert that Plaintiffs have failed to allege facts showing a
plausible claim that they are “creditors” under the CUFTA or that the County will
be unable to pay any alleged debt as a result of the Twin Lakes property sale.

Plaintiffs assert that they are a “creditor” under the CUFTA and the CUFTA
does not apply only if the debtor is insolvent.

ii. Legal Standard and Analysis

The Court, applying the legal standards and analysis set forth in subsection 1
of Section B above, holds that Plaintiffs failed to state a claim for fraudulent
conveyance under the CUFTA. Therefore, the Court GRANTS Defendant’s Motion
to Dismiss with respect to Plaintiffs Second Claim for Relief, Fraudulent
Conveyance Against Both Defendants.

C. Plaintiffs’ Third Claim for Relief: Promissory Estoppel

1. Failure to State a Claim

i. Argument

Defendants assert that campaign statements are generally not legally
binding and thus, Plaintiffs have failed to demonstrate that Defendants made a
promise that the promisor reasonably should have expected would induce action or
forbearance by the promisee. Defendants further contend that Plaintiffs have failed
to establish detrimental reliance as Plaintiffs’ Complaint shows that they benefited
from the Open Space Initiative.

Plaintiffs assert that the Defendant Boulder County’s specific promise to
match up to $1.9 million is unlike any of the aspirational campaign statements that
are not legally binding. Plaintiffs further contend that Defendant Boulder County
cannot defeat a finding of detrimental reliance merely because Plaintiffs received
some of the promised benefit. Rather, Plaintiffs assert that any failure to fulfill the
promise at issue, be it full or partial, creates detrimental reliance.
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ii. Legal Standard

“The elements of a promissory estoppel claims are (1) the promisor made a
promise to the promisee; (2) the promisor should have reasonably expected that the
promise would induce action or forbearance by the promisee; (3) the promisee
reasonably relied on the promise to his or her detriment; and (4) the promise must
be enforced to prevent injustice.” Cherokee Metro. Dist. v. Simpson, 148 P.3d 142,
151 (Colo. 2006).

iii. Analysis

The Court holds that the allegations contained in Plaintiffs’ Complaint, when
taken as true, do not establish each of the elements of promissory estoppel. See
Cherokee, 148 P.3d at 151. That is, the Complaint in this case does not “provide
plausible grounds to grant relief’ as to Plaintiffs’ claim for promissory estoppel.
Warne, 373 P.3d at 591.

With respect to the second element, the Court finds that Plaintiffs failed to
allege sufficient facts to establish that the Defendants should have reasonably
expected the alleged promise to induce action by Plaintiffs in this case. Plaintiffs
allege that the County “induce[d] [Plaintiffs’] assent to higher taxes under the
GPID” by making “a specific promise to Gunbarrel property owners ... to match
those tax dollars with county dollars . . . [for] the acquisition of open space.”
Plaintiffs’ Response, p. 5; Compl. H 25-48. The County, on the other hand, asserts
that it indicated that the County would provide a matching contribution towards
open space purchase up to a maocimum amount of $1.9 million. Defendants’ Reply,
p. 9. The record before the Court suggests that the County’s statements prior to the
vote on the ballot initiative at issue are akin to “promises . . . that are statements of
principle and intent in the political realm . . . are not enforceable promises under
contract law.” Obama, 574 F. Supp. 2d at 529. The Court finds such allegations
insufficient to meet this element.

With respect to the third element, the Court finds that Plaintiffs failed to
allege sufficient facts to demonstrate that they reasonably relied on the promise to
their detriment. Plaintiffs’ allege that the County indicated it would provide a
matching contribution towards open space purchase up to a maximum amount of
$1.9 million, Compl. J 38, and that the County contributed roughly $1.3 million to
date. Plaintiffs further allege that three parcels of open space within the GPID
were purchased, in part, with the funds contributed by the County. Compl. 52-
56. The Court, on the record before it, finds that the County’s contribution of $1.3
million to the acquisition of open space in Gunbarrel and the resulting purchased
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parcels of open space benefited the GPID. The Court finds such allegations
insufficient to establish detrimental reliance.

The Court, accordingly, holds that Plaintiffs failed to allege sufficient facts,
taken as true, to meet all the elements of promissory estoppel. The Court,
therefore, GRANTS Defendants’ Motion to Dismiss as it relates to Plaintiffs’ Third
Claim for Relief, Promissory Estoppel.

D. Plaintiffs’ Fourth and Fifth Claims for Relief: Declaratory Judgment
and Mandamus

1. Failure to State a Claim

i. Argument

Defendants assert that Plaintiffs failed to state a mandamus or declaratory
judgment claim as Plaintiffs have failed to identify, and the County is not aware of,
any Colorado law requiring the County to spend public funds upon the request of
certain taxpayers.

Plaintiffs assert that mandamus is an equitable remedy that is available only
if there is no adequate remedy at law and that if they cannot obtain specific
performance for their contract claim, the real property at issue should be
transferred through the Court’s powers in mandamus.

ii. Legal Standard

a. Declaratory Judgment

Any person interested under the contract whose rights, status, or other legal
relations are affected by the contract may obtain a declaration of rights, status, or
legal relations thereunder. Farmers Ins. Exch. v. Dist. Court, 862 P.2d 944, 947
(Colo. 1993). “To have standing to bring a declaratory judgment action, a plaintiff
must assert a legal basis on which a claim for relief can be grounded. The plaintiff
must allege an injury in fact to a legally protected or cognizable interest.” Id. That
is, “[a] declaratory judgment action is only appropriate when the rights asserted by
the plaintiff are present and cognizable ones.” Id.

b. Mandamus

A plaintiff must satisfy a three part test for a court to issue a writ of
mandamus: (1) “a clear right to relief sought;” (2) “the defendant must have a clear
duty to perform the act requested;” and (3) “there must be no other available
remedy.” Gramiger u. Crowley, 660 P.2d 1279, 1281 (Colo. 1983).
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iii. Analysis

The Court, applying the legal standards and analyses articulated in the
Sections above, holds that Plaintiffs failed to allege sufficient facts, taken as true, to
“allege an injury in fact to a legally protected or cognizable interest” or “a clear right
to relief sought,” Farmers Ins., 862 P.2d at 947, or to establish a “clear duty” by the
Defendant Boulder County to perform the requested act, Gramiger, 660 P.2d at
1281. The Court, therefore, GRANTS Defendants’ Motion to Dismiss as it relates to
Plaintiffs’ Fourth Claim for Relief, Declaratory Judgment, and Fifth Claim for
Relief, Mandamus.

CONCLUSIONIV.

For the foregoing reasons, the Court GRANTS Defendants’ September 14,
2017 Motion to Dismiss. Specifically, the Court DISMISSES each of the five claims
for relief asserted in Plaintiffs’ August 15, 2017 Complaint: Breach of Contract
Against Boulder County-Specific Performance, Fraudulent Conveyance Against
Both Defendants, Promissory Estoppel, Declaratory Judgment, and Mandamus.

January 'iftDATED:

BY THE COURT

/m
Nÿricy W. Salomone
District Court Judge
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